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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Consideration in Detail 
Resumed from an earlier stage of the sitting. 

Clause 25: Treatment of liabilities — 
Debate was interrupted after the clause had been partly considered. 

Mr B.S. WYATT: We were on clause 25 before we rose for 90-second statements, and I think the minister was 
just about to explain clause 25 to the house. 

Dr M.D. NAHAN: All pre-liquidation costs and all post-liquidation costs are to be paid out of the fund. That is 
what it does. 

Mr B.S. Wyatt: So, all pre-liquidation costs. 

Dr M.D. NAHAN: All pre-liquidation claims, yes. 

Mr B.S. WYATT: And, presumably, all post-liquidation costs. 

Dr M.D. NAHAN: Yes. 

Clause put and passed. 

Clause 26: Certain agreements voided — 
Mr B.S. WYATT: This clause does what we were talking about earlier in the definition clause; it voids a series 
of agreements. Is this dealing only with the indemnity agreements? This is all of them in their entirety, I assume. 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: Can the Treasurer confirm that some of the property we were talking about before, which the 
Treasurer mentioned was outside the settlement sum, includes some of the cross-rights between various 
companies? I assume some of the rights under these indemnity agreements are also, effectively, voided as a 
result. 

Dr M.D. NAHAN: The cross-rights related to these agreements, yes; the pre-liquidation cross-rights, no. 

Mr B.S. WYATT: Okay. Despite their voiding, the administrator will look to these agreements; is that right? 

Dr M.D. Nahan: To the extent they are relevant. 

Mr B.S. WYATT: Yes, to the extent they are relevant; I get that. That is all right; thank you. 

Clause put and passed. 

Clause 27: Dissolution of companies — 
Mr B.S. WYATT: I think there is an amendment to come from the government. The Treasurer might want to 
speak to that first. 
Dr M.D. NAHAN: This is an amendment to clause 27(4) and will add paragraph (d), which refers to liquidators 
of the company, but to which the liquidator is not a party. 
The SPEAKER: Are you dealing with clause 27? 
Dr M.D. NAHAN: Yes. 
The SPEAKER: There are a number of amendments, so you should start with “Page 23, line 18 ...” Is that what 
you are talking about? 
Dr M.D. NAHAN: It is to add new paragraph (d) to clause 27(4). 
The SPEAKER: There is an earlier amendment on the notice paper, which starts with page 23, line 18—To 
delete “company” and substitute “company; or”. Do you want to move them en bloc? 
Dr M.D. NAHAN: Yes. 

Mr B.S. Wyatt: This is clause 27? 

The SPEAKER: Yes. Leave is granted for you to move the amendments en bloc. Can you move the 
amendments, please, Treasurer? 

Dr M.D. NAHAN: The issue is the importance of paragraph (d). 

Mr B.S. Wyatt: Yes. 
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Dr M.D. NAHAN: We understand that in some of these agreements, there is reference to the liquidator and that 
reference needs to be referred to the authority. In some of these agreements we are dealing with, there is 
reference to the liquidator. 

Mr B.S. Wyatt: Is that the liquidator of Bell Group? 

Dr M.D. NAHAN: Yes. The intent of that is to refer that reference to the authority. 

The SPEAKER: Let us get this clear. Is the Treasurer moving those amendments en bloc? 

Dr M.D. Nahan: Yes, I am. 

The SPEAKER: Can you please say that you are moving the amendments en bloc. 
Dr M.D. NAHAN — by leave: I move — 

Page 23, line 18 — To delete “company.” And substitute: 
company; or 

Page 23, after line 18 — To insert: 
(d) that refers to the liquidator of the company, but to which the liquidator is not a party. 

Page 23, lines 20 and 21 — To delete “to the WA Bell Company were a reference to the Authority.” 
and substitute: 

to — 
(a) the WA Bell Company were a reference to the Authority; and 
(b) the liquidator were a reference to the Authority. 

Mr B.S. WYATT: Clause 27(4) states — 
Subsection (5) applies to any agreement or instrument (other than the BGF Trust Deed, the BGNV 
Trust Deeds and the TBGL Trust Deed) in effect immediately before the dissolution of a WA Bell 
Company under this section — 

(a) to which the company was a party; or 
(b) that was given to, or in favour of, the company; or 
(c) that refers to the company. 

Because the liquidation effectively ceases to exist, it is passed to the authority; I get that. Why are we exempting, 
other than the BGF trust deed, the BGNV trust deed and the TBGL trust deed? 
Dr M.D. NAHAN: They are English law instruments that no longer need to be party to the liquidation. 
Amendments put and passed. 
Mr B.S. WYATT: Clause 27 states in part — 

(1) At 12 noon on the transfer day, each WA Bell Company is dissolved by force of this section. 
(2) On dissolution, a WA Bell Company ceases to exist. 

Presumably, the vesting of the property to the authority will occur before 12 noon on transfer day. 

Dr M.D. Nahan: That is right. 

Mr B.S. WYATT: I think we have probably covered it. It says “12 noon”. Does it say at 9.00 am? I imagine 
there will have to be a vesting of the property before the dissolution. 

Dr M.D. NAHAN: We think the Interpretation Act determines the commencement of the day. 

Mr B.S. Wyatt: The vesting takes place at the beginning of the transfer date. 

Clause, as amended, put and passed. 
Clause 28 put and passed. 

Clause 29: Requirements on liquidator — 
Mr B.S. WYATT: From what I can gather, this is the alternative process to distribute the assets. Will the 
Treasurer take me through clause 29 and what it seeks to do and how it is different from the Corporations Act 
provisions? 

Dr M.D. NAHAN: Clause 29 is a reporting mechanism to require the liquidator to report on its operations and 
set a baseline. It requires the liquidator to report to the administrator. The liquidator has to finish up the books 
and hand over to the authority and this requires him to report to the authority. 
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Mr B.S. WYATT: I assume it is not the intent for the liquidator to be appointed the administrator. 

Dr M.D. NAHAN: I think he would probably shiver in his shoes if he thought he was going to be. 

Clause put and passed. 
Clause 30: Call for proof of liabilities — 
Mr B.S. WYATT: This clause states in part — 

(1) The Authority must give to each person whom it reasonably believes to have been a creditor of a 
WA Bell Company … 

I assume we are referring only to the five relevant creditors. I do not imagine there are any other creditors left. 

Dr M.D. NAHAN: We expect there to be some small creditors and they will be disclosed in a liquidator’s report 
to the authority referred to in clause 29. The authority will advertise also just in case someone comes forward. 

Mr B.S. WYATT: Effectively, calling for any other claims. 

Dr M.D. NAHAN: Yes. 

Clause put and passed. 

Clause 31 put and passed. 
Clause 32: Authority must seek submissions from affected creditors — 
Mr B.S. WYATT: This clause refers to the seeking of submissions and preparation of the draft report. Is this the 
draft report that effectively determines or recommends to the minister the division of the proceeds? The draft 
report is basically defined within the clause. When does the draft report become a final report? I cannot quite 
work that out. 

Dr M.D. NAHAN: The main purpose of the draft report is to send it out to creditors for information. 

Mr B.S. Wyatt: But this happens after advertising the calling, and then that information comes in. This draft 
report is prepared and goes back to the creditors. 

Dr M.D. NAHAN: Yes, and the subsequent clauses refer to the final report—the determination of property, the 
report to the minister on property and liabilities, and recommendations with respect to liabilities. 

Mr B.S. Wyatt: So clause 34 is the final report? 

Dr M.D. NAHAN: Yes. 

Clause put and passed. 

Clause 33: Determination of property and liabilities — 

Mr B.S. WYATT: In respect of what the authority will have regard to—I assume this is probably captured in 
clause 33(2)(f)—can the Treasurer confirm that the authority will also have regard to the various agreements that 
have been voided by this piece of legislation? 

Dr M.D. NAHAN: It is referred to explicitly in clause 35. 

Clause put and passed. 
Clause 34 put and passed. 
Clause 35: Recommendations with respect to liabilities — 
Mr B.S. WYATT: Clause 35(2)(a) provides that the authority must have regard to the objects of the act, which 
are all very clear, particularly about embedding the section 564 of the Corporations Act priority, if you like—I 
will refer to it as that—with regard to any agreements, and that is the specific reference that the Treasurer made a 
minute ago. It also may assess the priority of each liability of a WA Bell company. I anticipate that the vast 
majority of the $1.7 billion—I think the Treasurer mentioned this in his reply to the second reading debate—will 
be the section 564 distribution; I will call it that, even though it is not that. The majority will be that before we 
get to the priorities of liabilities. 
Dr M.D. NAHAN: Under section 564, two-thirds of the total goes to — 
Mr B.S. Wyatt: That is right; we had this conversation. So the 564, based on the core precedent, suggests that 
that gives you two-thirds of the sum. 
Dr M.D. NAHAN: That is what was agreed to in the first part of the funding arrangements—the two-thirds. 
Mr B.S. Wyatt: Okay, so basically just over $1 billion will be 564? 
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Dr M.D. NAHAN: Yes. 
Clause put and passed. 
Clause 36: Recommendations with respect to funding or indemnities — 
Mr B.S. WYATT: These are some of the points that were being made by the member for Butler and me during 
the second reading debate. There has been some focus on how we get here in respect of the indemnity 
agreements, whether they are enforceable and what rights are within them, regardless of section 564 of the 
Corporations Act. I find it interesting; clause 36(3)(d) provides that the authority — 

may have regard to the following — 
(i) the amounts of funding provided; 
(ii) the terms of any agreement under which that funding or indemnity was provided (including an 

agreement made void by this Act); 
(iii) the extent of any risks assumed in providing that funding or indemnity (whether or not that 

indemnity is or ever has been enforceable); 
This effectively seeks to correct any possibility that any of those funding agreements may or may not be valid or 
enforceable. Is that right? 
Dr M.D. NAHAN: The central purpose of this is to embed the section 564 provisions of the Corporations Act. 
Yes, it does cover that area, but we do not have any expectation that they will be non-enforceable. They would 
obviously be exposed to litigation; we recognise that, but it is not our view that they are not enforceable. 
Mr B.S. WYATT: This is basically allowing those agreements to be considered by the authority, and as the 
Treasurer said, those agreements, regardless of their validity, basically confirm the funding position of ICWA 
and the other creditors. This deals with the section 564 provision and also goes on to deal with the remaining 
third. Is that right? 
Dr M.D. NAHAN: The remaining two-thirds is determined in the preceding clause, which is clause 35. 
Clause put and passed. 
Clause 37: Governor may determine amounts and property — 
Mr B.S. WYATT: What is the capacity for the Treasurer to give any recommendation to the Governor that is 
not consistent with the recommendations that have been given to the Treasurer by the administrator? 
Dr M.D. NAHAN: We have that capacity. 
Mr B.S. WYATT: So this allows the government of the day, regardless of the processes that have been set up in 
this bill, to ignore all those recommendations and say, “Well, you know what? $1.7 billion is going to go to the 
Insurance Commission.” 
Dr M.D. Nahan: Yes. 
Clause put and passed. 
Clauses 38 and 39 put and passed. 
Clause 40: Closure of the Fund — 
Mr B.S. WYATT: Again, there might be a bit of overlap here between clauses 40, 41 and 42. Could the 
Treasurer give me an outline of how the authority and fund will be effectively wound up and abolished? 

Dr M.D. NAHAN: We expect the decision to take a matter of months; the — 

Mr B.S. Wyatt: Sorry; the decision to? 

Dr M.D. NAHAN: The allocation—the advice, the report—to take a matter of months; it might take longer, but 
we do not think so. Then there will be the allocation of moneys from the fund according to the recommendation 
of the authority, or the government’s decision, rather. If there are any funds left over, they will, just as in other 
liquidations, go back to the state. We do not expect there to be any funds left over. There is a quite clear 
indication that they over-spec our request rather than under, but if there were some funds left over after the 
allocation, they would go to the state. 

Mr B.S. Wyatt: But obviously the fund can’t exist beyond a year. 

Dr M.D. NAHAN: That is right, so it all has to take place within that 12-month period, and any funds left over 
after the allocation from the funds go to the state. Again, just to emphasise: it is highly unlikely that there will be 
any funds left over. 

Clause put and passed.  
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Clause 41: Abolition of Authority — 
Mr B.S. WYATT: I am a bit uncertain about something. Clause 41(1) declares that the authority is abolished. 
What triggers the abolition? 

Dr M.D. NAHAN: I refer the member to clause 2, “Commencement”. Clause 2(1)(b) states — 

section 41—on the day that is 14 days after the day on which the Fund is closed by section 40; 

It is basically determined in clause 2(1)(b) that 14 days after the fund is closed, the authority is abolished. 

Mr B.S. Wyatt: So, 14 days after the fund is closed, however it is closed, the authority is abolished. 

Clause put and passed. 
Clause 42: Vesting of property in the State — 
Mr B.S. WYATT: Again, just to confirm, any property that may be suspected to be out there, other than the 
settlement sum, is just, by the sounds of it, subject to legal rights created in documents. Can the Treasurer 
confirm that for me? 

Dr M.D. NAHAN: As far as we know. 

Clause put and passed. 

New clause 42A — 
Mr B.S. WYATT: I move — 

Page 37, after line 17 — To insert — 
42A. Final report on Authority’s functions 

(1) Prior to the abolition of the Authority, the Administrator must prepare a final report on 
how the Administrator carried out the Authority’s functions as outlined in section 9 of the 
Act. 

(2) The Minister is to cause to be laid before each House of Parliament the report referred to 
in subsection (1), prior to the abolition of the Authority. 

I have spoken with the Treasurer about this amendment previously. In light of how unusual this piece of 
legislation is and the fact that we are displacing the normal operations of law under the Corporations Act and 
effectively creating our own administration of assets and the distribution of proceeds, clause 9, “Functions of the 
Authority”, states — 

(a) to collect, and realise or otherwise deal with, the property of the WA Bell Companies — 
Some 32 companies — 

in accordance with the objects of this Act; and 
(b) to administer, invest and manage the Fund; and 
(c) to perform any other functions that are conferred on it by this Act. 

It is the view of the opposition—I am pleased that the minister has indicated his support—that the administrator 
should report to the Parliament on how those duties have been carried out. Ultimately, we are creating a 
precedent. A very unusual set of circumstances has led to this bill, but it does create a precedent. Therefore, I 
think it is very important for all members to be informed via the administrator exactly how he or she has carried 
out their duties and obligations under the act. 

Dr M.D. NAHAN: I support that argument. This is a very unusual bill. I hope that it does not set precedents, but 
it might. It is important that after the decisions are made, Parliament is informed. 

New clause put and passed. 

Clause 43 put and passed. 
Clause 44: WA Bell Companies excluded from Corporations legislation — 
Mr B.S. WYATT: I think it is important, at the very least for the Hansard record, that the Treasurer outline 
what each of clauses 44, 45 and 46 intends to do. He can start with clause 44. 

Dr M.D. NAHAN: Clause 43 is just definitional. 

Clause 44 invokes the conditions of the Companies Act that allow the states to take the jurisdiction back. The 
Companies Act has provisions for a state to bring back jurisdiction to the state, with the proviso that the 
commonwealth can prohibit that through regulation. As we indicated earlier, the commonwealth has agreed not 
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to do that. It supports this legislation. Clause 44 invokes the sections of the Companies Act for the state to bring 
the company back to its jurisdiction for the specified areas. 

Mr B.S. WYATT: Section 5F of the Corporations Act is simply and fairly definitively titled “Corporations 
legislation does not apply to matters declared by State or Territory law to be an excluded matter”. Section 5F(1) 
states — 

Subsection (2) applies if a provision of a law of a State or Territory declares a matter to be an excluded 
matter for the purposes of this section in relation to: 

It goes through them. Then it is otherwise declared. There is no requirement as such to seek approval from the 
commonwealth to get this done. We simply declare it in the legislation. 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: For the commonwealth to exercise any control or a negative view on this, it had to move its 
own regulation in the commonwealth Parliament. 

Dr M.D. NAHAN: Yes, under section 5F(3). 

Mr B.S. WYATT: By us doing this, does this create anything in the commonwealth Parliament or does the 
acceptance simply mean nothing happens? Does this trigger a commonwealth process? 

Dr M.D. NAHAN: It does not trigger a commonwealth action, either in Parliament or otherwise. 

Clause put and passed. 

Clause 45 put and passed. 
Clause 46: Applying the Corporations legislation to WA Bell Companies — 
Mr B.S. WYATT: I am seeking some clarity here. This clause refers to the regulations. 

Dr M.D. Nahan: Under this act. 

Mr B.S. WYATT: What regulations do we expect to be prepared under this act?  

Dr M.D. NAHAN: We have no expectations right now, but if the administrator did ask for some, we would co-
opt the regulations under the Corporations Act. This is a clause that allows the government to co-opt regulations 
under the Corporations Act. 

Mr B.S. WYATT: An example would be some use, because I am trying to understand. We are displacing the 
Corporations Act, but we are creating an opportunity where, if needs be, we can capture the regulations made 
under the Corporations Act. An example might be worthwhile. We have a 12-month window on this. I am trying 
to work out what would happen if regulations were created, because under the process that we have in the state 
Parliament for delegated legislation, that would potentially create a delay. 

Dr M.D. NAHAN: If, for example, the administrator wanted to conduct an examination, this would enable them 
to co-opt the regulations under the Corporations Act that would allow that—for example, section 597. 

Mr B.S. Wyatt: Could the minister through his adviser just remind me of that section? 
Dr M.D. NAHAN: It is “conduct of examination” in a liquidation. Does the member not remember that? 
Mr B.S. WYATT: Incredibly enough, no! I was clearly an insolvency practitioner of some note! I imagine that 
something quite extraordinary would need to happen before an examination would take place. So this is a just-in-
case power, if we like. 
Dr M.D. NAHAN: Exactly. The member’s point is that if we had to do that, we would be pushing against time 
limits, and this thing has been examined quite thoroughly already by a number of courts. 

Clause put and passed. 
Clause 47: Scheme to avoid operation of Act or achievement of its objects — 
Dr M.D. NAHAN: I move — 

Page 41, after line 22 — To insert — 

(4) It is not an offence under this section for a liquidator of a company — 

(a) to pay, in the ordinary course of the liquidation of the company, the ordinary expenses of 
conducting the liquidation; or 

(b) to invest money, in the ordinary course of the liquidation of the company, with an ADI. 
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(5) This section does not apply to the extent (if any) to which it would infringe any constitutional 
doctrine of implied freedom of political communication. 

Mr B.S. WYATT: The opposition has some problems with this clause. I went through this earlier in the debate. 
This clause criminalises a broad range of activities. I outlined during the second reading debate my concern that 
third parties may come to me to lobby for the opposition to defeat, amend or change, or do whatever, and that 
would clearly be construed as a plan, proposal, action, course of action or course of conduct that would be 
carried out for the purpose of directly or indirectly defeating, avoiding, preventing or impeding the operation of 
this act. The penalty for such action is a fine of $200 000 or imprisonment for five years. You may recall, 
Madam Deputy Speaker—in fact, you may even have been in the Chair when I made these comments — 

The DEPUTY SPEAKER: I was. 

Mr B.S. WYATT: — that as a result of that, I wrote to the Speaker of the house, setting out my concerns about 
clause 46 and asking whether it is his view that that clause specifically pushed aside the privileges of a member 
of Parliament. I will not read all of that letter into Hansard, because I have done that already, but I want to quote 
the relevant section of the response from the Speaker — 

While I note your concerns, it is clear that the protection of parliamentary privilege extends to Members 
doing such things as are necessary to inform themselves and make arrangements for dealing with issues 
in the Parliament and its committees. Parliamentary privilege is part of the law in Western Australia and 
can only be put aside where there is express provision or a necessary implication in legislation that 
parliamentary privilege does not apply. My view is that neither of these conditions exist in this Bill, if it 
became an Act in its present form. 

I am thankful for that advice, and it clarifies the Speaker’s view that clause 47 is neither an express provision nor 
a necessary implication requiring that parliamentary privilege does not apply. With regard to how that applies to 
third parties who are not members of Parliament, it is ultimately up to them to get their own legal advice in that 
regard, but it is my view—I said this during the second reading debate—that it would certainly be captured as a 
scheme and therefore criminalised. I note the amendment moved by the Treasurer. I assume the purpose of 
proposed subclause (4) is to capture the amendment that was made to clause 27 in respect to an ADI and the 
investing of money. 

Proposed subclause (5) states — 

This section does not apply to the extent (if any) to which it would infringe any constitutional 
doctrine of implied freedom of political communication. 

I think the government is trying to deal with the situation in which third parties lobby members of the opposition 
or, indeed, other members of Parliament, to seek to change or, to use the language of the legislation, take any 
action that may directly or indirectly defeat, avoid, prevent or impede the operation of this act. I think that is a 
good amendment. I have no problem with that amendment. However, I still think this scheme is incredibly 
broad. Will this amendment criminalise a situation in which a party applies to a court to seek to review, 
challenge or in any way look back on this bill? 

Dr M.D. NAHAN: Our view is no; it would not prevent one of the parties—a beneficiary from the settlement—
from taking the issue to a court, the High Court in particular. 

Mr B.S. WYATT: Can the minister explain to me why? If we filed a writ and that writ challenged this 
legislation in some way, surely the filing of that writ would be captured. I do not understand why that would not 
be the case. Can the minister elaborate a bit more on why the government thinks this will not criminalise that 
activity and perhaps outline to me what activity the government is trying to criminalise? 

Dr M.D. NAHAN: It was never the intention of the government to prevent a party from challenging the legality 
of the bill. This is designed to prevent people from reorganising their affairs or taking on liabilities and making 
decisions to prevent, inhibit or undermine the carriage of the bill. 

Mr J.R. QUIGLEY: I understand the answer. However, I then go back to the literal wording of clause 46(2), 
which is — 

A person must not enter into or carry out a scheme for the purpose of directly or indirectly defeating, 
avoiding, preventing or impeding the operation of this Act or the achievement of its objects. 

If the parties were to enter into a funding agreement—dare I mention that dirty word in here—as to how to fund 
a High Court challenge to defeat this legislation, although the Treasurer says it is not the government’s intention 
that that would be captured by this, I do not see anything in this bill that does that. 

I understand that the member for Victoria Park, the shadow Treasurer, wrote to the Speaker on a fairly narrow 
set of circumstances—that is, a meeting or communication between a member of Parliament and the litigants or 
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a third party that could include the litigants or their representatives or interested people—and asked where that 
would leave a member of Parliament. The Speaker’s response is that it is a bill and the document could not be a 
contempt and the member is protected by parliamentary privilege et al. Will the government accept an 
amendment that expressly excludes any action to challenge the legislation before a court of law? I know there is 
another provision that states that a person cannot challenge the decision of the administrator and the scheme in 
terms of the final determination, and it is not unusual in a lot of legislation that that matter is not appealable. 
However, the way this amendment is cast, if the Treasurer asked someone who was not sitting in his seat with 
the State Solicitor—whose intentions are clear to themselves—whether that provision could capture someone 
entering into a scheme to challenge the constitutionality of the legislation, it would be surely captured because it 
would be an agreement to enter upon a course of action to prevent or impede the operation of the act. That is my 
concern. It would not be much of an amendment to state “but does not include any act to challenge the 
constitutional validity of the legislation”. 

I understand the stated intention, but how does that find expression in the legislation? Given it is the 
government’s intention for that not to be the case, should it not be explicit in the clause? 

Dr M.D. NAHAN: It is not the government’s intent to prevent the act being challenged in a court. Indeed, I do 
not think every bill needs to specify the right to access the courts. We also define what “scheme” means, and 
taking an action in court does not fall under the definition of the scheme in clause 47(1)(a) and (b). 

Mr B.S. WYATT: I understand the government’s intention—it is expressed very clearly—that it is not the 
intention of the government to prevent people challenging the legality of the legislation, and the Treasurer made 
the point that we do not have to write “the court specified” in all legislation, but is that not contradicted by the 
fact that that is what this amendment does; that is, the amendment states — 

(5) This section does not apply to the extent (if any) to which it would infringe any constitutional 
doctrine of implied freedom of political communication. 

Although that was not the Treasurer’s intention, he is now moving an amendment to clarify that. The amendment 
clarifies the right, if you like, to a court to protect the implied freedom of political communication. Even though 
the Treasurer said that it is not the intent, the agreed scheme definition states — 

(a) any agreement, promise or undertaking, whether express or implied and whether or not 
enforceable or 

… 

(b) any plan, proposal, action, course of action or course of conduct. 

I understand what the Treasurer said he wants that clause to mean—that is, to prevent the organising or 
reorganising of assets. I absolutely get that, but in my view this provision, unlike the Treasurer’s amendment to 
specifically note the fact we are not intending to infringe any constitutional doctrine of implied freedom of 
political communication, will capture a legal challenge to the validity of this legislation and criminalise that 
conduct. I think the member for Butler is right and we could effectively deal with this by introducing a 
subclause (6) to the amendment that is very similar to subclause (5). 

Dr M.D. NAHAN: We are taking a look at one now. The opposition has suggested we draft an amendment 
parallel to subclause (5) of the amendment to cover issues. We do not believe that the bill as drafted posed any 
threat to freedom of speech, but given the importance of that, we will put in an amendment to clarify that. We 
are working on some words for a parallel provision to ensure that people are not prevented from undertaking a 
legal challenge to the bill. There is a difference between the operations covered by the bill — 

Mr B.S. Wyatt: Which are dealt with later. 

Dr M.D. NAHAN: — and the other is a challenge to the bill itself. 

Mr B.S. WYATT: I seek some clarity, which might be to allow Mr Evans, who is no doubt scribbling furiously, 
to complete his work. Can we move to the next clause and come back to this clause? 

The DEPUTY SPEAKER: I think that we can under standing order 196. I thank the member for Victoria Park; 
I will seek some guidance. If you can give us a couple of minutes, we will work out how best to achieve this. 

Our learned Clerk has helped us through. The proposal is that we move this amendment as the Treasurer 
proposed—that is, subclauses (4) and (5). While the new subclause is drafted, we can continue through the bill 
until such time as the Treasurer is ready and we can insert it. 

Mr B.S. WYATT: I am trying to work out what we are doing. Are we putting clause 47, as amended, and then 
coming back to it? 
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The DEPUTY SPEAKER: We will then come back to insert the new proposed subsection of the amendment. 
Member for Victoria Park, I will just seek the Treasurer’s guidance. 

Treasurer, there are two ways we can deal with this. We can move clause 47 up to subclause (5) of the 
amendment, and then come back and insert the new subclause. The alternative is to defer consideration of the 
whole clause until you are ready with the new subclause and deal with it at a later date. 

Dr M.D. NAHAN: The outcome is the same. I have no preference. 

Mr B.S. WYATT: So we will defer clause 47 and move on to clause 48. 

The DEPUTY SPEAKER: Yes. 

Mr B.S. WYATT: I would prefer to do that because clause 47 is an issue that might cause a division. 

The DEPUTY SPEAKER: Is the Treasurer happy to proceed to clause 48 and come back to clause 47? 

Further consideration of the clause postponed, on motion by Dr M.D. Nahan (Treasurer). 
[Continued on page 4706.] 

Clause 48: Certain deregistered companies not to be reinstated — 
Mr B.S. WYATT: Why would anyone seek to re-register one of these companies? 

Dr M.D. NAHAN: The liquidator is currently looking to re-register those companies so the money can flow 
through them. 

Mr B.S. Wyatt: Some of the companies listed in schedule 1? 

Dr M.D. NAHAN: Companies that are deregistered. 

Mr B.S. Wyatt: That are already deregistered? 

Dr M.D. NAHAN: Yes; enlivening them so money can flow through them or to revise claims. In this case 
nothing dies. 

The DEPUTY SPEAKER: Can I ask the Treasurer to keep his voice up as it becomes difficult for Hansard. 

Dr M.D. NAHAN: Okay. 

Mr B.S. WYATT: Just for some clarity, the Treasurer made a point and he was right, I did not even notice it: a 
lot of these 32 companies are already deregistered. Why do we then need to dissolve them? Is that because they 
are deregistered at the Australian Securities and Investments Commission and they now need to be deregistered 
under the state scheme being set up? I am just trying to understand. 

Dr M.D. NAHAN: It is to prevent them from being re-registered under the ASIC regime outside this legislation. 

Mr B.S. Wyatt: So, this clause would effectively stop someone trying to re-register at the national level through 
ASIC in the future. 

Dr M.D. NAHAN: Yes. 

Clause put and passed. 

Clause 49: Dealings with property — 
Dr M.D. NAHAN: I move — 

Page 42, after line 17 — To insert — 

(4) It is not an offence under this section for a liquidator of a company — 

(a) to pay, in the ordinary course of the liquidation of the company, the ordinary expenses of 
conducting the liquidation; or 

(b) to invest money, in the ordinary course of the liquidation of the company, with an ADI. 
Mr B.S. WYATT: Could the Treasurer please elaborate on what this amendment is doing and why it is 
necessary? 

Dr M.D. NAHAN: It is similar to the previous amendment. It allows the liquidator to cover his ordinary 
expenses and to reinvest the money if necessary. 

Mr B.S. WYATT: Why is this amendment being made here to clause 49? I am just trying to see how it flows. 

Dr M.D. NAHAN: Because it deals with property. An amendment was also made to clause 47 as a scheme, so 
related to a scheme, and now we are dealing with property. Remember that those properties, those transactions 
and others, were included. 
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Amendment put and passed. 
Clause, as amended, put and passed. 

Clauses 50 to 57 put and passed. 
Clause 58: Bringing prosecutions — 
Mr B.S. WYATT: Who will bring the prosecution? 

Dr M.D. NAHAN: Anybody authorised under the Criminal Procedure Act. 

Mr B.S. WYATT: I assume therefore that in bringing prosecutions, we are dealing with the offences created. 
I assume in respect to criminal offences it will be with the Director of Public Prosecutions. 

Dr M.D. NAHAN: Usually, but not only. 

Mr B.S. WYATT: Would the Treasurer expect, for example, the State Solicitor to bring a prosecution or is the 
State Solicitor not under this legislation? I am sure that the State Solicitor would love to bring a prosecution 
under this legislation. 

Dr M.D. NAHAN: Yes, he can, but he would not. 

Clause put and passed. 

Clause 59: Injunctions to ensure compliance with this Act — 
Mr B.S. WYATT: Perhaps the Treasurer could just outline for me how the administrator may apply to the court 
for an injunction, and this, like any injunction, really stops someone doing what the administrator thinks the 
person does not have a right to do or vice versa. Bearing in mind the concerns of the Law Society of 
Western Australia that I referred to, in paragraph 3 of its letter it made the point that it was concerned about the 
relationship with the State Solicitor. I assume that in light of the answer the Treasurer gave previously that this 
was not the sort of advice or area that the State Solicitor would get involved in; it would probably be referred to 
outside counsel. 

Dr M.D. NAHAN: Yes, the intention is to have the advice taken outside the State Solicitor’s Office. 

Clause put and passed. 

Clauses 60 to 64 put and passed. 
Clause 65: Act not to give rise to liability against the State, Authority or Administrator — 
Dr M.D. NAHAN: I move — 

Page 53, after line 3 — To insert — 

officer of the State includes — 

(a) an employee as defined in the Public Sector Management Act 1994 section 3(1); and 

(b) an individual who is or was an agent or contractor of the State; 

Mr B.S. WYATT: The Treasurer will not get off that easily. Even though this looks like a simple amendment, I 
will make him tell us why it is being moved and the importance of it. 

Dr M.D. NAHAN: In light of the threatening letters other officers and I have received to date — 

Mr B.S. Wyatt: Threatening letters? What do you mean? 

Dr M.D. NAHAN: Yes. 

Mr B.S. Wyatt: Do you mean legally threatening letters? 

Dr M.D. NAHAN: Yes. 

Mr B.S. Wyatt: From other parties? 

Dr M.D. NAHAN: Yes, from other parties to this issue or their agents. In light of those letters, we thought it 
would be better to cover ourselves and be explicit in protecting officers from liabilities so threatened. 

Mr B.S. WYATT: Clause 8(3) states — 

The office is not an organisation for the purposes of the Public Sector Management Act 1994. 
However, this amendment looks to protect an employee. Even though the administrator is not covered, is it 
anticipated that anyone employed by the administrator may very well be an employee as defined by the PSMA? 
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Dr M.D. NAHAN: Like myself! A whole range of people are covered by the Public Sector Management Act 
who, let us say, advise me and the threats have been made very widely, so this amendment is just to cover the 
issue. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 66: Stay of proceedings — 
Mr B.S. WYATT: The clause states that on and from the transfer day, a person cannot begin or continue 
proceedings in a court with respect to property that was immediately—yadda yadda yadda. What proceedings are 
on that will be stayed by this? 
Dr M.D. NAHAN: We do not believe there are any actions underway that apply to the property. This is just a 
catch-all—just in case. 
Clause put and passed. 
Clause 67: No appeal or review — 
Mr B.S. WYATT: We referred to this a minute ago when we were talking about section 47, “No appeal or 
review”, and the member for Butler made the point that it is not necessarily unusual to limit appeals or reviews. 
What is unusual is subclause (3), which states that the rules known as the rules of natural justice et cetera do not 
apply. I am curious why that is there, because basically the process that the minister has set up for the 
creditors—the proving of the debt, the submissions, the process et cetera—gives that process and that right to 
them. Why is there the necessity here in respect of removing any natural justice or procedural fairness when we 
are effectively creating that procedure, if you like, to give that element of fairness? 
[Mr N.W. Morton took the chair] 
Dr M.D. NAHAN: Because of the litigious nature of some of the participants, we are trying here to limit their 
ability to perpetuate litigation on procedural fairness grounds. 
Mr B.S. Wyatt interjected. 
Dr M.D. NAHAN: Not yet, but given the track record, it is a high probability. 
The ACTING SPEAKER (Mr N.W. Morton): Member for Victoria Park. 
Mr B.S. WYATT: Oh. You gave me a fright, Mr Acting Speaker; I am used to Madam Deputy Speaker. 
This refers to the administration process. We have had that conversation on proposed section 47, on which 
hopefully we will see the Treasurer’s amendment in a minute. This is not around a broad challenge; this is in 
respect of the process created by this legislation regarding the authority and the administrator. Can the Treasurer 
confirm that for me? 
Dr M.D. NAHAN: Yes. 
Clause put and passed. 
Clause 68: Conduct of inquiry — 
Mr B.S. WYATT: Again, although an insolvency practitioner of some note, it has almost escaped my mind. In 
the situation that we discussed, unlikely as it may be, where the regulations of the Corporations Act may be 
called upon to allow an examination, are they currently bound by the rules of evidence? Is this just a further 
protection to limit the capacity to attack, or is this something that is already in the Corporations Act that we are 
just simply putting into this measure? 
Dr M.D. NAHAN: The authority’s actions are administrative, not legal—not a court process. This is just to limit 
the potential for stretching out using legal methods. This is to make sure that the administration is undertaken in 
an administrative, simple manner rather than turn the administration into a legal proceeding—a court process. 
Clause put and passed. 
Clause 69: Judicial notice — 
Mr B.S. WYATT: I seek an explanation, Treasurer. The clause states — 

All courts, judges and persons acting judicially must take judicial notice of the official signature of 
every person who is for the time being, and every person who has at any time been, the 
Administrator — 

On the purpose of judicial notice, I ask for this: basically taking a little bit of a liberty, knowing that the 
Treasurer is sitting next to the State Solicitor, I am just curious what this does. 
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Dr M.D. NAHAN: It is to ensure that a document signed by an administrator is accepted in court as a document 
signed by the administrator. 

Mr B.S. Wyatt: Why would you need to have it, and wouldn’t it be the case ordinarily? 

Dr M.D. NAHAN: I thought the member for Victoria Park was trained as a lawyer. 

Mr B.S. WYATT: As I have said a number of times, Treasurer, of some note! 

Would the administrator not be accepted as the administrator anyway? As I said, I am taking liberties because 
the Treasurer has the State Solicitor sitting next to him. 

Dr M.D. NAHAN: The State Solicitor and Mr Whithear have had long experience with this case. Maybe call 
them overly cautious, but they want to truncate or limit any process to stall the proceedings. All they are trying 
to say is that something signed by the administrator is accepted in the courts as signed by the administrator, 
because they say that might be a force of challenge. 

Mr B.S. Wyatt: I would not want to suggest that the State Solicitor is feeling bruised and battered over 20 years 
of this particular proceeding. I would not say that! 

I am finished on that question. 

Clause put and passed. 

Clause 70: Freedom of Information Act 1992 — 

Mr B.S. WYATT: Is that the exemptions? Are we exempting it from freedom of information? 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: Okay. Can I further thank the Treasurer in respect of the report that will we get in Parliament 
from the administrator. Ultimately, if we are going to exempt them from the freedom of information process, 
which, generally, oppositions do not like doing, transparency is needed. But I note that the Treasurer supported 
the amendment regarding the final report before the abolition. 

Clause put and passed. 

Clause 71: Power to obtain opinion — 

Mr B.S. WYATT: I must put it to the Treasurer, simply because this is the specific section that caused some 
discontent with the Law Society. The clause states — 

(1) The Authority is entitled to submit to the State Solicitor — 

(a) a question concerning the functions or powers of the Authority; or 

(b) a question relating to a determination or recommendation under Part 4. 

(2) The State Solicitor must give the Authority a written opinion —. 

Dr M.D. NAHAN: Can I respond to that? 

Mr B.S. WYATT: Yes.  

Dr M.D. NAHAN: I move — 

Page 55, lines 18 to 20 — To delete — 

; or 

(b) a question relating to a determination or recommendation under Part 4.  

Mr B.S. WYATT: The clause will now read — 

(1) The Authority is entitled to submit to the State Solicitor a question concerning the functions or 
powers of the Authority. 

(2) The State Solicitor must give the Authority … 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 72 to 75 put and passed. 

Clause 76: Regulations — 
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Mr B.S. WYATT: The only regulations that may be anticipated would be the regulations that we discussed 
previously that replicated Corporations Act regulations—if you like, making our own regulations. 

Dr M.D. NAHAN: Generally, yes. There might be a case if we wanted to put a penalty on an information notice 
or something of that nature. If someone asks for information, a penalty might be associated if they do not deliver. 

Mr B.S. WYATT: Subclause (2) states in part — 

Without limiting subsection (1), regulations may be made as to the following — 

… 

(b) records to be kept in relation to matters under this Act; 

We have created something that will be around for, at most, 12 months. It is a little bit out of left field, but, 
again, I am taking liberties with the State Solicitor being here. In many years from now, if someone happens to 
be looking for a PhD, they may want to look at the documents. They are state documents. Will they be archived? 

Dr M.D. NAHAN: Yes. I am sure that if Paul Barry lives that long, he will have another crack at it. 

Clause put and passed. 

Clause 77: Expiry of Act — 

Mr B.S. WYATT: Why will the act expire on the sixth anniversary when, effectively, it will be abolished on the 
first anniversary? What is the necessity for six years? 

Dr M.D. NAHAN: They are issued up to expiry and that is usually six years. 

Clause put and passed. 

Schedules 1 and 2 put and passed. 

Postponed clause 47: Scheme to avoid operation of Act or achievement of its objects — 

Resumed from an earlier stage of the sitting. 

Mr B.S. WYATT: We are accepting the addition of subclauses (4) and (5) already moved. 

The ACTING SPEAKER (Mr N.W. Morton): Yes; correct. 

Dr M.D. NAHAN: I move — 

Page 41, after subclause (5)—To insert — 

(6) This section does not apply to or in relation to proceedings in a court to challenge the 
constitutional validity of this Act. 

Mr B.S. WYATT: I think this is a simple and very good amendment because we debated this previously. I think 
the term “scheme” in clause 47 is so broad that the opposition was concerned that it would capture that exact 
situation and I am very pleased that the government has seen fit to make this amendment. 
Amendment put and passed. 
Postponed clause, as amended, put and passed. 
Title put and passed. 
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